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CHAPTER 1. 
Introduction 

The Idaho Transportation Department (ITD) is responsible for the planning, construction, operation, 

and maintenance of highways and bridges throughout Idaho. As a United States Department of 

Transportation (USDOT) fund recipient, ITD implements the Federal Disadvantaged Business Enterprise 

(DBE) Program, which is designed to address potential discrimination against DBEs in the award and 

administration of USDOT-funded contracts and procurements. In an effort to refine its implementation 

of the Federal DBE Program in an effective and legally defensible manner, the agency retained BBC 

Research & Consulting (BBC) to conduct a disparity study to evaluate whether person of color (POC)- or 

woman-owned businesses face any barriers in competing for or obtaining agency work and to evaluate 

the effectiveness of its implementation of the Federal DBE Program in encouraging the participation of 

those businesses in its Federal Highway Administration (FHWA)-, Federal Transit Administration  

(FTA)-, and Federal Aviation Administration (FAA)- funded projects. As part of the study, BBC examined 

whether there are any disparities, or differences, between:  

 The percentage of contract and procurement dollars ITD awarded to POC- and woman-owned 

businesses during the study period, which was October 1, 2018 through September 30, 2021  

(i.e., utilization); and 

 The percentage of contract and procurement dollars one might expect ITD to award to POC- and 

woman-owned businesses based on their availability to perform specific types and sizes of agency 

prime contracts and subcontracts (i.e., availability). 

The disparity study also provides other quantitative and qualitative information related to: 

 The legal framework surrounding the Federal DBE Program, other POC- and woman-owned 

business programs, and disparity study methodology; 

 Conditions in the Idaho marketplace for POCs, women, and POC- and woman-owned businesses; 

and 

 Contracting practices ITD has in place or could consider implementing in the future and its 

implementation of the Federal DBE Program. 

There are several reasons why information from the disparity study is useful to ITD: 

 The study provides information about whether POC- and woman-owned businesses face any 

barriers in competing for or obtaining ITD work. 

 The study identifies barriers POCs, women, and POC- and woman-owned businesses face in the 

Idaho marketplace that might affect their ability to compete for or obtain ITD work. 

 The study provides an evaluation of how effective various efforts are in encouraging POC- and 

woman-owned business participation in ITD contracts and procurements. 
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 The study provides insights into how ITD could refine contracting processes and its 

implementation of the Federal DBE Program to better encourage the participation of POC- and 

woman-owned businesses in its work and help address any barriers. 

BBC introduces the 2023 ITD Disparity Study in three parts: 

A.  Background; 

B.  Study Scope; and 

C.  Study Team Members. 

A. Background 

The Federal DBE Program is designed to increase the participation of POC- and woman-owned 

businesses in USDOT-funded projects. As a recipient of FHWA, FTA, and FAA funds, ITD must implement 

the Federal DBE Program and comply with program regulations for projects that include those funds. 

1. Overall DBE goal. Every three years, ITD is required to set separate overall aspirational goals for 

the participation of DBEs in its FHWA-, FTA-, and FAA-funded work. If DBE participation is less than its 

overall DBE goal for a particular funding type in a particular year, then the agency must analyze the 

reasons for the difference and establish specific measures that enable it to meet the goal in the next year. 

The Federal DBE Program specifies the steps ITD must follow to establish its overall DBE goals. To begin 

the goal-setting process, the agency must to develop base figures for its goals based on demonstrable 

evidence of the availability of potential DBEs to participate in its FHWA-, FTA- and FAA-funded projects. 

Then, the agency must consider conditions in its relevant geographic market area (RGMA) and other 

factors to determine whether adjustments to its base figures are necessary to ensure its overall DBE 

goals accurately reflect current contracting conditions for POC- and woman-owned businesses (referred 

to as step-2 adjustments). ITD is not required to make step-2 adjustments to its base figures, but it is 

required to consider relevant factors and explain its decision to FHWA, FTA, and FAA. 

2. Program measures. The Federal DBE Program also requires ITD to project the portions of its 

overall DBE goals it will meet through the use of race- and gender-neutral measures and the portions it 

will meet through the use of any race- and gender-conscious measures. Race- and gender-neutral 

measures are designed to encourage the participation of all businesses—or all small businesses—in an 

agency’s work, regardless of the race/ethnicity or gender of business. If an agency cannot meet its goals 

solely through the use of race- and gender-neutral measures, then it must consider also using race- and 

gender-conscious measures. Race- and gender-conscious measures are designed to encourage the 

participation of POC- and woman-owned businesses, specifically, in an agency’s work (e.g., using 

condition-of-award DBE goals to award individual contracts or procurements).  

ITD has determined that using race- or gender-conscious measures is appropriate for its 

implementation of the Federal DBE Program and therefore must also determine which race/ethnic or 

gender groups are eligible to participate in those measures and for which types of projects. Eligibility for 

such measures must be limited to those groups for which compelling evidence of discrimination exists in 

the marketplace (i.e., inferences of discrimination). USDOT provides a waiver provision if an agency 

determines that its implementation of the Federal DBE Program should include race- or gender-

conscious measures but only considers certain groups as eligible to participate in them. 
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3. DBE certification. ITD’s Office of Civil Rights (OCR)’s certification committee is responsible for 

certifying businesses as DBEs including initial certification, renewal, and decertification. OCR serves in 

that role for all Idaho agencies that receive USDOT funds. To be eligible for DBE certification, business 

owners must prove they are part of a “socially and economically disadvantaged” group as defined by 49 

Code of Federal Regulations (CFR) Part 26. The groups USDOT presumes to be disadvantaged as part of 

the Federal DBE Program include Asian Pacific Americans, Black Americans, Hispanic Americans, Native 

Americans, Subcontinent Asian Americans, and women of any race/ethnicity. Business owners who 

identify as members of those groups must establish 51 percent “real and substantial ownership,” in their 

businesses, and they must possess the power and expertise to control the daily operations and 

management of their businesses. Approximately 250 businesses are currently certified as DBEs with 

ITD, a number that has remained consistent over the past five years. 

B. Study Scope 

BBC conducted a disparity study based on the state-, FHWA-, FTA-, and FAA-funded contracts and 

procurements ITD’s Highways Division, Consulting Division, Public Transportation Office, and 

Aeronautics Division awarded during the study period. Information from the study will help the agency 

encourage the participation of POC- and woman-owned businesses in its work and implement the 

Federal DBE Program effectively and in a legally defensible manner. 

1. Definitions of POC- and woman-owned businesses. To interpret the analyses presented in the 

disparity study, it is useful to understand how BBC defined POC- and woman-owned businesses, 

certified DBEs, and potential DBEs in its analyses. 

a. POC-owned businesses. BBC focused its analyses on the POC business groups presumed to be 

disadvantaged as part of the Federal DBE Program in 49 CFR Part 26: 

 Asian Pacific American-owned businesses; 

 Black American-owned businesses; 

 Hispanic American-owned businesses; 

 Native American-owned businesses; and 

 Subcontinent Asian American-owned businesses. 

Businesses had to be 51 percent owned and controlled by individuals who identified as members of one 

of the above race/ethnic groups to be considered POC-owned businesses. We gathered that information 

from a variety of sources, including surveys, business listings, and Internet research. We considered 

businesses to be POC-owned based on the known races/ethnicities of their business owners, regardless 

of whether they were DBE-certified or held any other types of certification. Our definition of POC-owned 

businesses included businesses owned by men of color and women of color. For example, we grouped 

results for businesses owned by Black American men with results for businesses owned by Black 

American women to assess outcomes for Black American-owned businesses in general. 

b. Woman-owned businesses. Because BBC classified businesses owned by women of color according to 

their corresponding race/ethnic groups, analyses and results pertaining to woman-owned businesses 

pertain specifically to white woman-owned businesses. As with POC-owned businesses, we considered 
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businesses to be woman-owned if they were 51 percent owned and controlled by individuals who 

identify as women, based on the known genders of business owners and regardless of whether the 

businesses were DBE-certified or held any other types of certification. 

c. DBEs. DBEs are POC- and woman-owned businesses specifically certified as such by ITD or another 

agency that ITD recognizes as a certifying authority. A determination of DBE eligibility includes 

assessing business’ gross revenues and business owners’ personal net worth.  

d. Potential DBEs. BBC considered businesses to be potential DBEs if they were POC- or woman-owned 

businesses that were DBE-certified at the time of the study or appeared they could be DBE-certified 

based on revenue requirements specified in 49 CFR Part 26 (regardless of actual certification). We 

examined the availability of potential DBEs as part of helping ITD calculate base figures for its next 

overall DBE goals. 

2. Analyses in the disparity study. The crux of the disparity study was to assess whether any 

disparities exist between the participation and availability of POC- and woman-owned businesses for 

transportation-related contracts and procurements ITD awarded between October 1, 2018 and 

September 30, 2021 in the areas of construction, professional services and nonprofessional goods and 

other services, including work other local agencies awarded using passthrough FHWA, FTA, and FAA 

funds from ITD. Information in the study is organized in the following manner:  

a. Legal framework and analysis. The study team conducted a detailed analysis of relevant federal 

regulations, case law, state law, and other information to guide the methodology for the study and 

inform ITD’s implementation of the Federal DBE Program. The legal framework and analysis for the 

study is summarized in Chapter 2 and presented in detail in Appendix B. 

b. Marketplace conditions. BBC conducted quantitative analyses of outcomes for POCs, women, and 

POC- and woman-owned businesses working in relevant Idaho contracting industries relative to white 

men and businesses owned by white men. In addition, we collected anecdotal evidence about potential 

barriers POC- and woman-owned businesses face in Idaho from public meetings, in-depth interviews, 

and other efforts. Information about marketplace conditions is presented in Chapter 3, Chapter 4, 

Appendix C, and Appendix D. 

c. Data collection and analysis. BBC examined data from multiple sources to conduct the utilization and 

availability analyses, including surveys the study team conducted with hundreds of businesses 

throughout Idaho. The scope of our data collection and analysis for the study is presented in Chapter 5.  

d. Availability analysis. BBC estimated the percentage of ITD’s relevant prime contract and subcontract 

dollars that POC- and woman-owned businesses are ready, willing, and able to perform. That analysis 

was based on agency data and surveys the study team conducted with Idaho businesses that work in 

industries related to the types of transportation-related contracts and procurements ITD awards. We 

analyzed availability separately for relevant business groups and for different types of contracts and 

procurements. Results from the availability analysis are presented in Chapter 6 and Appendix E. 

e. Utilization analysis. BBC analyzed relevant prime contract and subcontract dollars ITD awarded to 

POC- and woman-owned businesses during the study period. We analyzed that information separately 
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for relevant business groups and for different types of contracts and procurements. Results from the 

utilization analysis are presented in Chapter 7. 

f. Disparity analysis. BBC examined whether there were any disparities between the participation of 

POC- and woman-owned businesses in contracts and procurements ITD awarded during the study 

period and the availability of those businesses for that work. BBC analyzed disparity analysis results 

separately for relevant business groups and for different types of contracts and procurements. We also 

assessed whether any observed disparities were statistically significant. Results from the disparity 

analysis are presented in Chapter 8 and Appendix F. 

g. Program measures. BBC reviewed measures ITD uses to encourage the participation of small 

businesses as well as POC- and woman-owned businesses in its contracts and procurements as well as 

its implementation of the Federal DBE Program. That information is presented in Chapter 9. 

h. Overall DBE goals. Based on the availability analysis and other research, BBC provided ITD with 

information to help them set their next overall DBE goals for their FHWA-, FTA-, and FAA-funded 

projects, including establishing base figures and considering step-2 adjustments. Information about 

ITD’s overall DBE goals is presented in Chapter 10. 

i. Considerations. BBC provided guidance related to additional program options and changes to current 

contracting practices ITD could consider, including information related to its next overall DBE goals for 

FHWA-, FTA-, and FAA-funded work. Our review and guidance related to program implementation is 

presented in Chapter 11. 

C. Study Team Members 

The study team was made up of five firms that, collectively, possess decades of experience related to 

conducting disparity studies in connection with the Federal DBE Program.  

1. BBC (prime consultant). BBC is a disparity study and economic research firm based in Denver, 

Colorado. We had overall responsibility for the study and performed all the quantitative and qualitative 

analyses.  

2. GCAP Services (GCAP). GCAP is a DBE-certified Hispanic American-owned program 

implementation firm based in Costa Mesa and Sacramento, California. GCAP assisted the project team 

with community engagement and data collection tasks. 

3. The Metts Group. The Metts Group is a woman-owned, DBE-certified economic and community 

analysis firm based in Hayden, Idaho. The Metts Group helped with anecdotal data collection. 

4. Davis Research. Davis Research is a survey fieldwork firm based in Calabasas, California. The firm 

conducted telephone and online surveys with thousands of businesses in connection with the 

availability and utilization analyses. 

5. Holland & Knight. Holland & Knight is a multi‐national law firm and has participated in more than 

75 disparity studies with BBC. Holland & Knight developed the legal framework for the disparity study.  
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CHAPTER 2. 
Legal Analysis 

As a recipient of United States Department of Transportation (USDOT) funds, the Idaho Transportation 

Department (ITD) implements the Federal Disadvantaged Business Enterprise (DBE) Program, which is 

designed to encourage the participation of person of color (POC)- and woman-owned businesses in an 

agency’s USDOT-funded work. ITD uses a combination of race- and gender-neutral and race- and gender-

conscious measures as part of its implementation of the program. Race- and gender-neutral measures 

are designed to encourage the participation of all businesses in an agency’s contracting, regardless of the 

race/ethnicity or gender of business owners. Examples of such measures include networking and 

outreach efforts, technical assistance programs, and mentor-protégé programs not limited to POC- and 

woman-owned businesses. In contrast, race- and gender-conscious measures are specifically designed to 

encourage the participation of POC- and woman-owned businesses in an agency’s contracting. The only 

race- and gender-conscious measure ITD uses as part of the Federal DBE Program is using condition-of-

award DBE contract goals to award individual Federal Highway Administration (FHWA)-funded 

projects. Prime contractors bidding on those contracts must meet the goals by either making 

subcontracting commitments to DBEs or submitting good faith efforts documentation demonstrating 

they made genuine efforts to meet the goals but failed to do so.  

Because ITD uses both race- and gender-neutral and race- and gender-conscious measures as part of its 

implementation of the Federal DBE Program, it is instructive to review information related to the legal 

standards governing their use. BBC Research & Consulting (BBC) summarizes legal information related 

to the use of race- and gender-neutral and race- and gender-conscious measures in three parts: 

A.  Legal standards for different types of measures; 

B. Seminal court decisions; and 

C. Addressing legal requirements with the disparity study. 

Appendix B presents additional details about the above topics. 

A. Legal Standards for Different Types of Measures 

There are different legal standards for determining the constitutionality of program measures designed 

to increase business participation depending on whether they are race- and gender-neutral or race- and 

gender-conscious.  

1. Race- and gender-neutral measures. Government agencies must show a rational basis for their 

use of race- and gender-neutral program measures. Courts typically apply the rational basis test to 

programs that do not potentially jeopardize any fundamental rights or discriminate on the basis of race, 

gender, sexual orientation, or other suspect factors. Showing a rational basis requires agencies to 

demonstrate that their contracting programs are rationally related to legitimate government interests 

(e.g., increasing the participation of local small businesses in their work). It is the least-rigorous 

standard for evaluating the constitutionality of business programs. 
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2. Programs that include race- and gender-conscious measures. Race- and gender-conscious 

measures must meet the strict scrutiny and intermediate scrutiny standards of constitutional review, 

respectively.  

a. Strict scrutiny. The strict scrutiny standard presents the highest threshold for evaluating the legality 

of contracting programs, short of prohibiting them altogether. Under the strict scrutiny standard, 

agencies must show a compelling government interest in using race-conscious measures and ensure that 

the use of such measures is narrowly tailored to meet program objectives. 

i. Compelling government interest. Agencies that use race-conscious measures have the initial burden of 

showing evidence of discrimination within their relevant geographic market areas (RGMAs)—including 

statistical and anecdotal evidence—that supports the use of such measures.1 Although organizations can 

draw on national statistics relevant to marketplace conditions within their own regions, they cannot rely 

solely on such information to demonstrate a compelling government interest for their programs. It is not 

necessary for organizations themselves to have discriminated against POC-owned businesses for them 

to take remedial action. They could take action if evidence indicates they are passive participants in race-

based discrimination that exists in their RGMAs. Passive participation in discrimination refers to 

government organizations perpetuating discrimination in their contract and procurement processes 

simply by operating in a marketplace where such discrimination exists. One of the primary objectives of 

the disparity study is to determine if there is evidence of race-based discrimination in ITD’s RGMA, 

which could indicate that ITD is passively participating in that discrimination and help establish a 

compelling government interest for the agency to use race-conscious measures as part of its contracting 

and procurement. 

ii. Narrow tailoring. In addition to demonstrating a compelling government interest, government 

agencies must demonstrate that their use of race-conscious measures is narrowly tailored to meet 

program objectives. There are a number of factors courts consider when determining whether the use of 

such measures is narrowly tailored: 

 The necessity of such measures and the efficacy of alternative race-neutral measures; 

 The degree to which the use of such measures is limited to those groups that actually suffer 

discrimination in the local marketplace; 

 The degree to which the use of such measures is flexible and limited in duration, including the 

availability of waivers and sunset provisions; 

 The relationship of any numerical goals to the relevant business marketplace; and 

 The impact of such measures on the rights of third parties. 

b. Intermediate scrutiny. In 1976, the United States Supreme Court ruled that gender-conscious 

programs must adhere to the requirements of the intermediate scrutiny standard, which is less rigorous 

 

1 See e.g., Concrete Works, Inc. v. City and County of Denver (“Concrete Works I”), 36 F.3d 1513, 1520 (10th Cir. 1994). 
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than the strict scrutiny standard but more rigorous than the rational basis standard.2 In order for a 

gender-conscious program to meet intermediate scrutiny, it must: 

 Serve an important government objective, and 

 Be substantially related to achieving the objective. 

B. Seminal Court Decisions 

Two Supreme Court cases established that the use of race-conscious measures in contracting programs 

must adhere to the requirements of the strict scrutiny standard: 

 City of Richmond v. J.A. Croson Company (Croson);3 and 

 Adarand Constructors, Inc. v. Peña (Adarand).4 

Many subsequent decisions in federal district or appellate courts have refined the requirements for the 

use of race-conscious measures as part of POC- and woman-owned business programs, including several 

cases in the Ninth Circuit, the jurisdiction in which ITD operates. BBC briefly summarizes the United 

States Supreme Court’s decisions in Croson and Adarand as well as the Ninth Circuit Court of Appeals’ 

decisions in three other cases related to POC- and woman-owned business programs:  

 Western States Paving Co. v. Washington State Department of Transportation  

(Western States);5 

 Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of 

Transportation, et al. (AGC, San Diego);6 and 

 Mountain West Holding Co., Inc. v. State of Montana, Montana DOT, et al.  

(Mountain West Holding).7 

1. Croson and Adarand. The United States Supreme Court’s landmark decisions in Croson and 

Adarand are the most important court decisions to date in connection with POC- and woman-owned 

business programs, the use of race-conscious measures, and disparity study methodology. In Croson, the 

Supreme Court struck down the City of Richmond’s race-based subcontracting program as 

unconstitutional, and in doing so, established various requirements to which government agencies must 

adhere when using race-conscious contracting measures as part of their contracting and procurement: 

 

2 Craig v. Boren, 429 U.S. 190 (1976). 

3 City of Richmond v. J.A. Croson Company, 488 U.S. 469 (1989). 

4 Adarand Constructors, Inc. v. Peña, 515 U.S. 200 (1995). 

5 Western States Paving Co. v. Washington State DOT, 407 F.3d 983 (9th Cir. 2005), cert. denied, 546 U.S. 1170 (2006). 

6 Associated General Contractors of America, San Diego Chapter, Inc. v. California Department of Transportation, et al., 713 F.3d 1187 (9th 

Cir. 2013). 

7 Mountain West Holding Co., Inc. v. The State of Montana, Montana DOT, et al., 2017 WL 2179120 (9th Cir. May 16, 2017), Memorandum 

opinion, (not for publication) United States Court of Appeals for the Ninth Circuit, May 16, 2017, Docket Nos. 14-26097 and 15-35003, 

dismissing in part, reversing in part and remanding the U. S. District Court decision at 2014 WL 6686734 (D. Mont. Nov. 26, 2014). The 

case on remand voluntarily dismissed by stipulation of parties (March 14, 2018). 

https://www.law.cornell.edu/supremecourt/text/429/190
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 Agencies’ use of race-conscious measures must meet the strict scrutiny standard of constitutional 

review—that is, in remedying any identified discrimination, they must establish a compelling 

government interest to do so and must ensure the use of such measures is narrowly tailored. 

 In assessing availability, agencies must account for various characteristics of the prime contracts 

and subcontracts they award and the degree to which local businesses are ready, willing, and able 

to perform that work. 

 If agencies show statistical disparities between the percentage of dollars they awarded to POC-

owned businesses and the percentage of dollars those businesses might be available to perform, 

then inferences of discrimination could exist, justifying the use of narrowly tailored, race-conscious 

measures. 

The Supreme Court’s decision in Adarand expanded its decision in Croson to include federal government 

programs—such as the Federal DBE Program—that potentially include race-conscious measures, 

requiring that the use of such measures must also meet the strict scrutiny standard as part of federal 

programs. 

2. Western States. Western States represented the first time the Ninth Circuit Court of Appeals 

considered the constitutionality of a state department of transportation’s implementation of the Federal 

DBE Program. In Western States, the court struck down the Washington State Department of 

Transportation’s (WSDOT’s) implementation of the Federal DBE Program, because it included the use of 

race-conscious measures that did not satisfy the narrow tailoring requirement of the strict scrutiny 

standard. Specifically, the court held that: 

 WSDOT did not present compelling evidence of race-based discrimination in the Washington 

transportation contracting industry, and agencies must demonstrate evidence of such 

discrimination for their use of race-conscious measures to be considered narrowly tailored and 

serving a remedial purpose. 

 Even when evidence of discrimination exists within agencies’ RGMAs, the use of race-conscious 

measures is narrowly tailored only when it is limited to those business groups that have been 

shown to actually suffer from discrimination in their marketplaces. 

 Agencies can rely on statistical disparities between the participation and availability of POC- and 

woman-owned businesses on work they awarded to show discrimination against particular 

business groups in the marketplace, particularly if that work was awarded using only race- and 

gender-neutral measures. 

 In assessing availability, agencies must account for various characteristics—such as capacity, firm 

size, and contract size—of the projects they award and the businesses located in their RGMAs. 

 Sufficient amounts of both statistical and anecdotal evidence are necessary to demonstrate the 

need for race- and gender-conscious measures. 

3. AGC, San Diego. In AGC, San Diego, the Ninth Circuit Court of Appeals considered the 

constitutionality of a state department of transportation’s implementation of the Federal DBE Program 

for the first time after Western States. In contrast to its decision in Western States, the court upheld 

Caltrans’ use of race- and gender-conscious measures and its implementation of the Federal DBE 

Program as constitutional, ruling that they met both the compelling government interest and narrow 
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tailoring requirements of the strict scrutiny standard. Caltrans’ implementation of the Federal DBE 

Program and its defense of its program was based in large part on a 2007 disparity study BBC 

conducted. 

4. Mountain West Holding. In Mountain West Holding, the Ninth Circuit Court of Appeals gave an 

unpublished opinion regarding the Montana Department of Transportation (MDT)’s implementation of 

the Federal DBE Program and Mountain West Holding Co.’s claim that MDT unconstitutionally gave 

preference to POC- and woman-owned businesses through its use of DBE contract goals. The court 

found Mountain West Holding Co.’s claims for injunctive and declaratory relief to be moot, because by 

the time of the case, MDT was no longer using DBE contract goals to award any work. However, the 

court found MDT’s implementation of the Federal DBE Program may have relied on dubious  

information, including:  

 MDT’s interpretation of the decrease of DBE participation in its USDOT-funded projects when the 

agency stopped using DBE contract goals as evidence of barriers against POC- and woman-owned 

businesses in its work; 

 MDT relying on anecdotal evidence in the absence of compelling, statistical evidence to 

demonstrate barriers against POC- and woman-owned businesses in its marketplace; and 

 Numerous disputes of fact as to whether MDT’s 2009 disparity study provided evidence in support 

of using race- and gender-conscious measures.  

As a result of those findings, the court reversed and remanded for the district court to conduct further 

proceedings, including a trial or the resumption of pretrial litigation. However, the case was voluntarily 

dismissed by stipulation of both parties. 

C. Addressing Requirements 

Many government agencies have used information from disparity studies to: 

 Determine whether their contracting and procurement practices are affected by race- or gender-

based discrimination; 

 Design efforts to encourage the participation of POC- and woman-owned businesses in their work, 

both as part of the Federal DBE Program and independent of it; and  

 Ensure their use of any race-conscious or gender-conscious measures meets the requirements of 

the strict scrutiny and intermediate scrutiny standards, respectively.  

Various aspects of the 2023 ITD Disparity Study specifically address requirements the United States 

Supreme Court and other courts have established around POC- and woman-owned business programs 

and race- and gender-conscious measures: 

 The study includes extensive econometric analyses and analyses of anecdotal evidence to assess 

whether any discrimination exists for people of color , women, and POC- and woman-owned 

businesses in the RGMA and whether ITD is actively or passively participating in that 

discrimination. 
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 BBC accounts for various characteristics of the contract and procurements ITD awards—such as 

work type, role, size, and location—as well as the specific characteristics of businesses working in 

the RGMA—such as primary lines of work, roles, bid capacities, and interest in government work—

resulting in precise estimates of the degree to which POC- and woman-owned businesses are ready, 

willing, and able to perform that work. 

 The study includes assessments of whether POC- and woman-owned businesses exhibit substantial 

statistical disparities between their participation and availability for ITD work, indicating whether 

any inferences of discrimination exist for specific business groups. 

 The study includes specific recommendations to help ensure ITD’s implementation of the Federal 

DBE Program meets applicable legal standards and that any potential use of race- or gender-

conscious measures is appropriate as part of its contracting and procurement and how to do so 

effectively and in a legally defensible manner. 
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CHAPTER 3. 
Marketplace Conditions 

Historically, there have been myriad legal, economic, and social obstacles that have impeded persons of 

color (POCs) and women from starting and operating successful businesses. Barriers including slavery, 

racial oppression, segregation, race-based displacement, labor market discrimination, and 

discriminatory government policies have produced substantial disparities for POCs and women, the 

effects of which still impact them today. Those barriers have limited opportunities for POCs in terms of 

both education and workplace experience.1, 2, 3, 4 Similarly, many women were restricted to either being 

homemakers or taking gender-specific jobs with low pay and little chance for advancement.5  

POC groups and women in Idaho faced similar barriers. American Indians in Idaho such as the Coeur 

�†�ï���Ž�‡�•�‡�á�����‡�œ�����‡�”�…�‡�á�����Š�‘�•�Š�‘�•�‡�á�����ƒ�•�•�‘�…�•�á�����‘�”�–�Š�‡�”�•�����ƒ�‹�—�–�‡�á�����ƒ�Ž�‹�•�’�‡�Ž�á���ƒ�•�†�����‘�‘�–�‡�•�ƒ�‹���™�‡�”�‡���–�ƒ�”�‰�‡�–�•���‘�ˆ���•�‹�Ž�‹�–�ƒ�”�›��
campaigns and forced assimilation programs that took indigenous land and attempted to end traditional 

cultural practices.6 For example, the Dawes Severalty Act of 1887 effectively divided reservations into 

individually owned lots to offer Native Americans a path to land ownership, ultimately divesting two-

thirds of Idaho Indigenous land to non-Native purchasers.7, 8 Black Americans, Chinese Americans, 

Japanese Americans, and Hispanic Americans in Idaho were barred from using the same theaters, 

restaurants, and churches as white Americans and often lived in racially segregated neighborhoods.9, 10 

In addition, it was illegal for Black Americans or Chinese Americans to leave their residences after dark 

in a number of towns including Ashton and Wallace.11 Disparate treatment also extended into the labor 

market. Black Americans, Chinese Americans, Japanese Americans, and Hispanic Americans were 

concentrated in low-paying jobs in the agriculture, extraction, railroad, and service industries and 

routinely experienced poor working conditions and discriminatory treatment.12, 13 Women also 

experienced barriers in the labor market. Most women were restricted to service industry jobs such as 

domestic servants or store clerks and were excluded from positions of political and economic power.14 

In the middle of the 20th century, many reforms opened up new opportunities for POCs and women 

nationwide. For example, Brown v. Board of Education, The Equal Pay Act, The Civil Rights Act, and The 
���‘�•�‡�•�ï�•�����†�—�…�ƒ�–�‹�‘�•�ƒ�Ž�����“�—�‹�–�›�����…�– outlawed many forms of discrimination. Workplaces adopted personnel 

policies and implemented programs to diversify their staffs.15 Those reforms increased diversity in 

workplaces and reduced educational and employment disparities for POCs and women.16, 17, 18, 19 

However, despite those improvements, POCs and women continue to face barriers�� such as 

incarceration, residential segregation, and disproportionate family responsibilities�� that have made it 

more difficult for them start and operate businesses successfully.20, 21, 22, 23 

Federal Courts and the United States Congress have considered barriers POCs, women, and POC- and 

woman-owned businesses face in a local marketplace as evidence for race- and gender-based 

discrimination in that marketplace.24, 25, 26 The United States Supreme Court and other federal courts 

have held that analyses of conditions in a local marketplace for POCs, women, and POC- and woman-

�‘�™�•�‡�†���„�—�•�‹�•�‡�•�•�‡�•���ƒ�”�‡���‹�•�•�–�”�—�…�–�‹�˜�‡���‹�•���†�‡�–�‡�”�•�‹�•�‹�•�‰���™�Š�‡�–�Š�‡�”���ƒ�‰�‡�•�…�‹�‡�•�ï���‹�•�’�Ž�‡�•�‡�•�–�ƒ�–�‹�‘�•�•���‘�ˆ��POC- and 

woman-owned business programs are appropriate and justified. Those analyses help agencies 

determine whether they are passively participating in any race- or gender-based discrimination that 

makes it more difficult for POC- or woman-owned businesses to successfully compete for government 
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